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Greetings:

On March 2, 2017, the Department of Labor (the “Department”) requested comments
regarding the examination of the Fiduciary Regulation (the “Regulation”) described in the President’s
February 3, 2017 memorandum (“Presidential Memorandum”) to the Secretary of Labor. On behalf
of the American Council of Life Insurers (“ACLI")%, we provide comments in answer to the questions
raised in the Presidential Memorandum and generally, on questions of law and policy concerning the
Regulation and associated exemptions.2 Our comments clearly demonstrate that the Regulation

1 The American Council of Life Insurers (ACLI) is a Washington, D.C.-based trade association with 290 member
companies operating in the United States and abroad. ACLI advocates in federal, state, and international
forums for public policy that supports the industry marketplace and the 75 million American families that rely
on life insurers’ products for financial and retirement security. ACLI members offer life insurance, annuities,
retirement plans, long-term care and disability income insurance, and reinsurance, representing more than 94
percent of industry assets, 93 percent of life insurance premiums, and 97 percent of annuity considerations in
the United States. ACLI member companies offer insurance contracts and other investment products and
services to qualified retirement plans, including defined benefit pension and 401(k) arrangements, and to
individuals through individual retirement arrangements (IRAs) or on a non-qualified basis. ACLI member
companies also are employer sponsors of retirement plans for their own employees.

2 ACLI incorporates by reference its comment letters dated July 21, 2015 and September 24, 2015, as well as
pleadings filed by ACLI/NAIFA in ACLI/NAIFA et. al v. Perez, United States District Court, N.D. Texas, Civil Action
Number 1:16-cv-1530, including the ACLI/NAIFA Complaint (filed June 8, 2016), the ACLI/NAIFA Memorandum
of Law in Support of their Motion for Summary Judgement (filed July 18, 2016), and the ACLI/NAIFA Reply in
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adversely affects the ability of Americans to gain access to retirement information, financial advice
and longevity risk protection through annuities.

The Secretary of Labor must delay the applicability date of the Regulation until the
Department has completed its examination to the satisfaction of the President. Based on both the
observed and anticipated effects of this Regulation on consumers as described in this letter, the
Secretary of Labor should conclude the examination with a determination that the Regulation must
be revoked and replaced. ACLI would strongly support such action. ACLI supports the application of
the Employee Retirement Income Security Act’'s (“ERISA’s”) sole interest standard to those engaged
as fiduciaries. ACLI supports reasonable and appropriately tailored rules that require all sales
professionals to act in the best interest of their customers regardless of whether they serve as
fiduciaries under ERISA. But this Regulation does not accomplish these goals.

Executive Summary

As further described below, we have serious concerns with the Department’s approach to the
examination required by the Presidential Memorandum. The Regulation must be delayed until the
Department has completed its examination to the satisfaction of the President. The Regulation will
have a harmful impact on investors due to a reduction in access to retirement product structures,
retirement savings information, and related financial advice, because it: inappropriately sweeps in
guidance and advice that is not fiduciary in nature; fails to distinguish between sales activity and
fiduciary activity; abridges consumers’ rights to receive truthful, non-misleading information about
annuities; maintains a bias against commission-based arrangements, thereby harming “buy and
hold” investors; continues to require exemptions unworkable for the insurance industry; and
seriously disrupts the small-retirement plan and IRA marketplace.

The Regulation dislocates and disrupts consumer access to retirement products and
services. It has begun to create an advice gap with the abandonment by service providers of small
and medium retirement account holders while, without substantiation, the Department relies on
computer generated asset allocation platforms (a.k.a. Robo-Advisers) as the option for small
investors who lose access to financial assistance.

The Regulation will result in an increase in litigation. Thus, there will be higher industry costs
and consumer prices due to the Best Interest Contract Exemption’s (“BICE”) ambiguous impartial
conduct standards, rendering compliance uncertain and unworkable; a significant increase in
litigation that will result from the BICE’s private right of action; and the increase in class -action
litigation brought against ERISA fiduciaries given the Department’s promotion of such litigation as a
BICE enforcement tool.

Support of Their Motion for Summary Judgment and Response to Defendant’s Cross-Motion for Summary
Judgment (filed September 16, 2016).



The final Regulatory Impact Analysis’ (“Final RIA”) is deficient and flawed. The Department
used unsubstantiated estimates of investor benefits. The Department incorrectly and
inappropriately used stale front-end loaded mutual fund information as a basis for the Department’s
calculation of the Regulation’s benefits. The Department failed to meaningfully address the impact
of the Regulation on lifetime income products. The Department failed to meaningfully address and
resolve comments received on the proposed Final RIA.

For these reasons, the Regulation should be revoked and replaced with a rule that is
consistent with the Department’s statutory and constitutional authority, accommodates the
Department’s interest in minimizing the impact of conflicts of interest on plans, participants and IRA
owners, and avoids significant disruptions in access to saving and retirement products and services.
At a minimum, a rule that defines “fiduciary” under ERISA and applies ERISA’s sole interest standard
to fiduciaries that provide investment advice for a fee should ensure that service providers, financial
professionals, plan sponsors, plan fiduciaries, plan participants and IRA owners retain the freedom
to define the nature and scope of their relationships. This includes the freedom to sell, purchase,
negotiate and contract without a regulatory presumption of a fiduciary relationship and without
codifying assumptions regarding the assumed competence - or lack thereof - of any group of plan
fiduciaries or the general public. Finally, given the Regulation’s chilling effect on consumers’ rights
to receive truthful and non-misleading information about retirement products and services, as part of
its review of law and policy, the Department must ensure the Regulation conforms with the
Administration’s policy and applicable precedent on constitutionally protected commercial speech.

. The Department’s Approach to its Mandated Re-examination of the Regulation is
Inconsistent with the Letter and Spirit of the Presidential Memorandum

A. The President’s Directive

The Presidential Memorandum states that one of the priorities of his Administration is to
empower Americans to make their own financial decisions, to facilitate their ability to save for
retirement and build the individual wealth necessary to afford typical lifetime expenses, such as
buying a home and paying for college, and to withstand unexpected financial emergencies. The
Memorandum further states that the Department’s Final Fiduciary Regulation3 may significantly alter
the manner in which Americans can receive financial advice, and may not be consistent with the
policies of the current Administration.

Accordingly, the Presidential Memorandum directs the Secretary of Labor to examine the
Fiduciary Regulation to determine whether it may adversely affect the ability of Americans to gain
access to retirement information and financial advice. As part of this examination, the Department is
to prepare an updated economic and legal analysis concerning the likely impact of the Fiduciary
Regulation, which shall consider, among other things, the following:

(i) Whether the anticipated applicability of the Fiduciary Regulation has harmed or is
likely to harm investors due to a reduction of Americans' access to certain retirement savings

3 81 Fed. Reg. 20946 (Apr. 8, 2016).



offerings, retirement product structures, retirement savings information, or related financial
advice;

(ii) Whether the anticipated applicability of the Fiduciary Regulation has resulted in
dislocations or disruptions within the retirement services industry that may adversely affect
investors or retirees; and

(iii) Whether the Fiduciary Regulation is likely to cause an increase in litigation, and
an increase in the prices that investors and retirees must pay to gain access to retirement
services.

If the Department makes an affirmative determination as to any of the considerations
identified in the Presidential Memorandum, or if it concludes for any other reason after appropriate
review that the Fiduciary Regulation is inconsistent with the priority identified earlier in the
Presidential Memorandum - then the Department is to publish for notice and comment a proposed
Regulation rescinding or revising the Regulation, as appropriate and as consistent with law.

The Regulation is inconsistent with the stated policy and, therefore, per the Memorandum,
the Regulation must be rescinded or revised. The fact is that the Regulation - through a highly
burdensome and paternalistic approach to regulation - effectively substitutes the judgment (and
bias) of an administrative agency for the judgment of individual investors. The Regulation, rather
than empowering plan fiduciaries, plan participants and beneficiaries, and IRA investors, limits sales
engagements (e.g., small plan limits); constrains education; constrains roll over conversations; and
limits the choices of products and services, especially for IRA investors.

The Regulation in inconsistent with the Administration's stated policies; and, further,
represents government overreach and interference in the financial markets in a way that is
detrimental to the very population the Department stated it intended to benefit. Moreover, the
Regulation’s deliberate heavy reliance on enforcement through the plaintiffs' bar and private
litigation cannot possibly be viewed as consistent with this Administration’s principles. As explained
further below, the Regulation will result in an explosion of costly class-action litigation that will inflict
needless and substantial costs on insurance companies and, ultimately, consumers.

Not only is the Regulation inconsistent with the Administration’s stated policies, in
conducting this important and essential examination, as discussed further below,4 it will be
abundantly clear that the Department completely ignored existing Executive Branch rulemaking
requirements. These requirements, contained in Executive Orders 12866°% and 13563¢ are in place
to ensure appropriate oversight of agency rulemaking, and require that a federal agency, in deciding
whether and how to regulate, conduct a full cost-benefit analysis, and assess all costs and benefits
of available regulatory alternatives, including the alternative of not regulating. The Department, in
promulgating the Fiduciary Regulation, completely disregarded these requirements by factoring in its
new or perceived benefits and discounting or completely ignoring the associated costs.

4 See infra notes 156-164 and accompanying text.
558 Fed. Reg. 51735 (Sep. 30, 1993).
676 Fed. Reg. 3821 (Jan 21, 2011).



B. The Department’s Troubling Approach to the Re-examination

The Regulation must be delayed until the Department has completed its examination to the
satisfaction of the President. In response to the Presidential Memorandum, the Department issued
a Notice of Proposed rulemaking (“NPRM”) seeking comment on (1) the Department’s proposal to
extend the Regulation’s April 10, 2017 applicability date for 60 days, and (2) the questions raised in
the Presidential Memorandum, and generally on questions of law and policy concerning the
Regulation and associated exemptions.”

On March 13, 2017, ACLI filed a comment letter in response to the Department’s proposed
60-day applicability date delay. Our comment letter strongly supported a delay in the Regulation’s
April 10, 2017 applicability date, but noted that the proposed 60-day delay would not provide
sufficient time for the Department to complete the examination required by the Presidential
Memorandum, and therefore an applicability date delay of longer than 60 days would be warranted.

On April 7, 2017, the Department published a final regulation implementing a 60-day
applicability date delay, through June 9, 2017.8 In implementing the 60-day applicability date delay,
the Department concluded that “some delay in the full implementation of the Fiduciary Regulation
and PTEs is necessary to conduct and careful and thoughtful review process pursuant to the
Presidential Memorandum, and that any such review is likely to take more time to complete than a
60-day extension would afford, as many commenters suggested.” Nonetheless, the final delay
regulation, while not fully ruling out further delays, implements a June 9, 2017 date for compliance
with the Impartial Conduct Standards required by the BICE and Principal Transaction Exemption. In
support of this conclusion, the Department states that Impartial Conduct Standards are “among the
least controversial aspects of the rulemaking project (although not free from controversy or
unchallenged by litigation).®

The process being undertaken by the Department is significantly problematic and deeply
flawed. ACLI is concerned that, by implementing a bifurcated approach to the required examination,
the Department is not demonstrating a clear and concentrated effort to comply with the Presidential
Memorandum, and indeed, appears to be acting inconsistently with its directives. By implementing a
June 9, 2017 compliance date for the BICE’s and Principal Transaction Exemption’s Impartial
Conduct Standards, it appears the Department has already concluded that maintaining these
standards is consistent with the Presidential Memorandum. Further, we disagree with the
Department’s unsubstantiated conclusion that the Impartial Conduct Standards are among the
“least controversial” aspects of the rulemaking project. Significant and meaningful challenges to
aspects of the Impartial Conduct Standards have been raised in comment letters, in testimony
during the Department’s hearings on the proposed Regulation and exemptions, and in litigation
challenging the Regulation. We fail to understand how the Department can believe it is consistent
with the Presidential Memorandum to on the one hand undertake a review of the Regulation and
exemptions and entertain a revocation or revision of the Regulation while on the other declaring
aspects of the Regulation to be in effect.

7 82 Fed. Reg. 12319 (March 2, 2017).
8 82 Fed. Reg. 16902 (April 7, 2017).
9 Id. at 16906.



Moreover, the Department attempts to justify the length of the delay on the results of the
flawed Final RIA it issued in support of the Final Fiduciary Regulation. In response to concerns raised
in comment letters regarding the flaws in the Department’s Final RIA, and the application of the Final
RIA’s conclusions to the proposed delay Regulation, the Department is wholly dismissive - simply
stating that such comments “largely echo comments made in response to the Fiduciary Regulation
when it was proposed in 2015, and that were addressed in considerable detail in the 2016 Final
RIA.”10 This statement is half-true; while concerns were indeed raised by many regarding the
regulatory impact analysis prepared for the proposal, most were not addressed in the Final RIA. The
sole basis for the Final RIA’s estimated investor gains was the Department’s inappropriate and
flawed examination and analysis of mutual fund retain class shares and its application of this
analysis across the retirement product market as a whole. Although raised by ACLI in both comment
letters and testimony, the Final RIA fails to adequately or meaningfully address the impact of the
Regulation on retirement investor access to lifetime income products. Complicating this issue
further is the fact that the Presidential Memorandum specifically directs the Department to prepare
an updated economic analysis, and the Department acknowledges such, stating that it will “review
the 2016 Final RIA’s conclusions as part of its review of the Fiduciary Regulation and PTEs directed
by the Presidential Memorandum.”11

Further, although the Department projected investor losses associated with an applicability
date delay based on its flawed Final RIA, it has inexplicably determined that investor losses
associated with a 60-day delay will be “relatively small” because many firms have already taken
steps toward honoring fiduciary standards, resulting in realized investor gains, while, on the other
hand, because many other firms are not immediately prepared to satisfy new requirements
beginning April 10, and need additional time to comply, the 60-day delay is unlikely to deprive
investors of additional gains. This thinking is completely illogical. While ACLI continues to question
the benefits to investors associated with the Regulation, assuming arguendo, that the Final RIA
supports the investor losses and gains asserted by the Department, the Department now appears to
be offering the non-substantiated conclusion that a non-compliance for a short period results in no
investor losses, because some gains are also expected to occur during such a short delay. As it did
in issuance of the Regulation and exemptions, the Department continues to base its conclusions on
unsupported and unsubstantiated statements - which is exactly why the President correctly directed
the Department to conduct a full and complete re-examination of the Regulation.

It is disingenuous to seek comments while drawing definitive conclusions before the
comments are received, and it is wholly inconsistent with the Department’s conclusion, in proposing
the delay, that “rigid adherence to the April 10, applicability date could result in an unduly chaotic
transition to the new standards as firms rush to prepare required disclosure documents and finalize
compliance structures that are not yet ready, resulting in investor confusion , excessive costs, and
needlessly restricted or reduced advisory services.12 The Department’s decision to require
compliance with the Impartial Conduct Standards while it reviews the propriety of those standards
will do just that. Further, it is not neither appropriate nor consistent with the President’s directive to
put any parts of this Regulation into effect before the President’s appointed Secretary of Labor is in

10 /d. at 16909.
11 q,
12 See 82 Fed. Reg. at 16905.



place to review these and other comments, and make a determination whether the Regulation itself
is consistent with the Administration’s priorities, as contained in the Presidential Memorandum.

Il. The Regulation Will Harm Investors and Result in a Reduction of Americans' Access to
Certain Retirement Savings Offerings, Retirement Product Structures, Retirement Savings
Information and Related Financial Advice

A. The Regulation Will Seriously Interfere with Consumer Access to Lifetime Income
Products, As Developments Since the Regulation Was Finalized Confirm

1. Importance and Benefits of Lifetime Income Products to Investors

Annuities play a significant part in today’s retirement savings marketplace, particularly with
respect to the retail IRA market. Indeed, the Department itself has found that thirty-one percent of
IRAs include investments in annuities.13 The widespread use of annuities reflects the significant
value that retirement investors attach to annuity products as a means to help save for retirement
while also managing and balancing different retirement risks.

First and foremost, an annuity is the only form of longevity protection in the market. It allows
investors to convert retirement savings into a stream of monthly guaranteed income for life—a
process known as “annuitization.” With the shift away from defined-benefit plans, without an
annuity, a retiree now bears the risk of outliving his or her retirement savings. That risk is becoming
only more significant as Americans live longer. An annuity enables the retirement saver to transfer
that longevity risk—the risk they will live longer than expected—to the insurer.

The peace of mind that annuities provide in the face of that longevity risk demonstrably
improves retirees’ overall well-being and mental health. A study commissioned by the Department
itself “found that beneficiaries of lifelong-guaranteed income—such as from a privately-purchased
annuity...were more satisfied in retirement and suffered from fewer depression symptoms than those
without such income.”14 The “boost in well-being became stronger” the longer the person was
retired—a finding “consistent with the notion that retirees who rely on finite savings and [defined-
contribution] plan assets grow increasingly worried about funding retirement expenses as they grow
older and deplete their assets, whereas recipients of lifelong-guaranteed income, other than from
Social Security, are less concerned with outliving their resources.”15

The record before the Department contained additional and concrete evidence supporting
the unique and substantial value of annuity products to retirement investors. A 2012 report found
that, among retirees with similar wealth and health, those with annuitized income are happiest.16 A

13 See, e.g., Fiduciary Investment Advice, Regulatory Impact Analysis 54 (Apr. 2015) (“Proposed RIA”).

14 Michael J. Brien & Constantijn W.A. Panis, Annuities in the Context of Defined Contribution Plans: A Study for
the U.S. Department of Labor, Employee Benefits Security Administration (Nov. 2011).

15 Id.

16 See Steve Nyce & Billie Jean Quade, Annuities and Retirement Happiness, Towers Watson Insider 1 (Sept.
2012); see also ACLI Comment Letter dated July 21, 2005.
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2014 study found that four out of five annuity owners agree that annuities are a good fit for their
financial needs and a substantial majority would recommend an annuity to their family and friends.7

Other studies in the administrative record are to the same effect. A survey of “Boomers”
(aged 50 to 65) conducted by the Insured Retirement Institute (“IRI”) found that annuity owners “are
far more optimistic about reaching their retirement income goals” than the general population, with
92% of annuity owners believing they have done a good job preparing for retirement, compared to
75% of the general population, and 86% of annuity owners expecting to have enough money to live
comfortably during retirement, versus 73% of the general population.1®8 And, according to a 2013
Gallup survey, 87% of annuity owners expect to use their annuity as a financial cushion in case they
live beyond their life expectancy; 82% of annuity owners value “being able to invest in the stock
market through annuities and still get guaranteed income for life”; and 85% of annuity owners
appreciate the protection annuities provide “against losing the money they invest.”19

Recognizing the importance of guaranteed lifetime income products to planning for a secure
retirement, the Obama Administration previously sought to expand, not discourage, the purchase of
annuity products. In 2010, for example, the White House Task Force on the Middle Class explained
the need to “promot[e] the availability of annuities and other forms of guaranteed lifetime income,
which transform savings into guaranteed future income, reducing the risks that retirees will outlive
their savings.”20 Likewise, the Department of Labor and the Department of the Treasury jointly
issued a request for information in 2010 to determine how they could “facilitate access to, and use
of, lifetime income or other arrangements designed to provide a stream of income after
retirement.”21 Further, in 2014, the Internal Revenue Service issued guidance designed to expand
the use of annuities in 401 (k) plans to help retirees protect themselves from outliving their
savings.22

Given that consumers have different needs and varying risk profiles, it is important that
consumers have a range of annuity options available to them. The current marketplace reflects that
choice. For example, annuities can help protect consumers against longevity risk. Moreover, the
different types of annuities provide individual retirement investors with differing risk preferences with
the tools to address additional retirement risks, including the risks that their assets will decline in
value (“investment risk”) and that rising consumer prices will diminish their purchasing power
(“inflation risk”).

17 See LIMRA International, LIMRA Secure Retirement Study: Knowledge of Annuities Boosts Ownership 6, 8
(Oct. 2014); see also ACLI Comment Letter (citing LIMRA study)

18 See IRI, Boomer Expectations for Retirement 12 (Apr. 2011); IRI Comments 12 (July 21, 2015) (citing IRI
study), https://www.dol.gov/ebsa/pdf/1210-AB32-2-00626.pdf

19 Gallup Org. et al., 2013 Survey of Owners of Individual Annuity Contracts 10, 31 (2013); Comm. of Annuity
Insurers Comments 13 (July 21, 2015) (citing Gallup Org. et al.), https://www.dol.gov/ebsa/pdf/1210-AB32-2-
00650.pdf

20 White House Fact Sheet: Supporting Middle Class Families, available at
www.whitehouse.gov/sites/default/files/Fact _Sheet-Middle Class Task_Force.pdf.

2175 Fed. Reg. at 5254.

22 See IRS Notice 2014-66, available at www.irs.gov/pub/irs-drop/n-14-66.pdf.
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In particular, variable and fixed indexed annuities allow retirement investors to take
advantage of the potentially larger rates of return of rising capital markets. In that way, they serve as
an effective hedge against inflation risk. Historically, returns from investing in the stock market have
consistently exceeded returns from investing in bonds (and far exceeded holding savings in cash), so
long as the investment is held long enough. With retirement savers accumulating savings long
before they retire and retirees increasingly living 20 or 30 or more years after they retire, the
opportunity to have retirement savings in variable and fixed indexed annuities that grow along with
the investment markets is vital to retirement security for many savers. In a recent, nationally
representative survey of about 4,500 U.S. households conducted by Strategic Benefit Insights,
among households with IRA balances of less than $100,000, 86% viewed providing a reliable
income during retirement as either “important” or “extremely important.” Additionally, 82% were
concerned about the impact inflation will have on their retirement assets.23 Such consumer
concerns can be addressed through the use of annuities as retirement savings planning tools.

The guaranteed death benefit option available for many annuities provides insurance against
yet another risk—namely, the risk that a spouse or other dependent will outlive the annuity owner
and be left without sufficient assets on which to live. American retirement investors are often as
concerned about managing this risk—continuing to provide for those who depend on them after they
die—as they are about managing their own longevity, investment, and inflation risks.

Retirement investors can even further refine their annuity contract to balance longevity,
investment, and inflation risks through the use of optional riders. A guaranteed minimum income
benefit, for example, allows the retirement investor to adjust exposure to investment risk by
guaranteeing a certain minimum level of payments, even if the annuitant’s investments perform
poorly. Other riders permit access to funds without penalty in the event of catastrophic iliness or
other devastating life events.

It would be extremely difficult for individual retirement investors to obtain variable and fixed
indexed annuities’ unique combination of benefits using other investment tools. Theoretically, an
investor might be able to do so by combining mutual funds, hedging instruments, and phased
purchases of fixed immediate annuities and term life insurance. But maintaining an appropriate
balance of such investments would require active, financially sophisticated management that would
not be practicable or cost-effective for many individual investors planning for retirement. As a
practical matter, few individual investors could obtain this package of benefits without purchasing a
variable or fixed indexed annuity.

Today’s annuity marketplace thus provides retirement investors a wide array of products
suited to different life situations and varied risk-tolerance levels. For some retirement investors, a
fixed annuity’s protection against investment risk is worth sacrificing potentially greater returns.
Other retirement investors are willing to tolerate the greater investment risk of a variable annuity to
obtain potentially greater upside and protection against inflation risk. And still others prefer a fixed
indexed annuity’s mix of protections against both investment and inflation risk. This range of options

23 Strategic Business Insights 2016-2017 MacroMonitor Consumer Financial Decisions Survey.
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available in the marketplace ensures guaranteed lifetime income products meet the retirement
planning needs of a wide range of Americans.

As explained further below, despite the important benefits of variable annuities and fixed
indexed annuities, the Department’s Fiduciary Regulation will have the inevitable effect of interfering
with consumers’ access to these products and to truthful, non-misleading information about these
products. Indeed, these effects are already manifesting themselves in the marketplace.
Remarkably, the Department to date has wholly failed to account for the harm to consumers that will
result from decreased choice of annuities and decreased access to variable and fixed indexed
annuities and information about them.

2. The Regulation Inappropriately Sweeps In Guidance and Communication That is Not
Fiduciary in Nature

Under the Regulation, a person is a “fiduciary” if he or she receives compensation, directly or
indirectly, for making a recommendation regarding securities or other investment property held in an
ERISA plan or IRA. Such a recommendation triggers fiduciary status if: (1) it is made under a written
or verbal agreement, arrangement, or understanding that it is based on the particular investment
needs of the retirement investor; or (2) it is directed to a specific person or persons regarding the
advisability of a particular retirement investment or investment management decision. Actions that
may not constitute a recommendation when viewed individually may amount to a recommendation
when considered in the aggregate.

In addition to financial professionals long understood as providing fiduciary advice—namely,
professionals paid to provide impartial investment advice and thereby deemed “investment
advisers” under the Investment Advisers Act—the Regulation sweeps into its definition of fiduciaries,
and subjects to a similar set of onerous obligations and prohibitions, every broker-dealer or
insurance agent who directs information or recommendations about retirement products to a
particular person or set of persons.24 That latter group has never been considered to be a fiduciary
or have fiduciary obligations.

The Department recognized in the preamble to the Regulation that its “broad test [for
fiduciary investment advice] could sweep in some relationships that are not appropriately regarded
as fiduciary in nature and that the Department does not believe Congress intended to cover as
fiduciary relationships.”25

Given that recognition, the Department should have carved out from the Regulation’s
regulatory ambit ordinary sales conversations where both parties understand that they are acting at
arms’ length and are not in a fiduciary relationship. Instead, the Department adopted only a narrow

24 Given its sweeping and overbroad definition of fiduciary advice, the Regulation contains an exception for
general “investment education.” See, e.g., 81 Fed. Reg. at 20975-20979 (discussing investment education
carve-out); id. at 20998-20999. Notably, however, that exception is inapplicable if there is any mention of
“specific investment products,” and thus - despite the exception - the Regulation applies with full force to the
provision of virtually any information about specific products provided to a customer by a broker-dealer or
insurance agent. Id. at 20998.

25 81 Fed. Reg. at 20948.
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“seller’s exclusion” limited to sales communications with large group ERISA plans—those with $50
million or more in assets - and itself conditioned on a variety of new requirements. The Regulation
subjects all other sales conversations—with smaller plan sponsors, plan participants, and retail IRA
consumers—to the fiduciary duties imposed by ERISA and the Internal Revenue Code (“IRC”, whether
or not those buyers expect or even want to pay for fiduciary investment advice.

The Department defended its narrow seller’s exclusion on its claim that small plan sponsors
and individual retirement savers are simply incapable of distinguishing between fiduciary advice and
truthful, non-misleading sales speech. The Department maintains that no amount of explanation
can dispel this disability: even “simple and clear” disclosures “could be ineffective — or even
harmful.”26 An interesting conclusion given the fact that the entire structure of the federal securities
laws is predicated on the utility of full and fair disclosure. “[M]ore fundamentally,” the Department
“reject[ed] the purported dichotomy between a mere ‘sales’ recommendation, on the one hand, and
advice, on the other in the context of the retail market for investment products.”27 According to the
Department, “sales and advice go hand in hand in the retail market.”28 “When plan participants, IRA
owners, and small businesses talk to financial service professionals about the investments they
should make, they typically pay for, and receive, advice.”2® The Regulation thereby effectively bans
non-fiduciary commercial speech in the covered retirement savings marketplace: an insurance
agent or broker-dealer may offer sales recommendations and provide specific product information
only as a fiduciary. That sweeping expansion of the definition exceeds the Department’s statutory
authority and, as explained further below, raises serious constitutional concerns.

3. The Regulation Unreasonably and Arbitrarily Fails to Distinguish Sales Activities and
Fiduciary Advice

The effect of the Regulation is to impose fiduciary obligations on non-fiduciary relationships.
In that way, the Regulation banishes non-fiduciary commercial information from the retail IRA
marketplace. The Department based this extraordinary expansion of the scope of fiduciary status on
an express and categorical rejection of “the purported dichotomy between a mere ‘sales’
recommendation ... and advice.”30

Congress has long codified a distinction between sales communications and fiduciary advice.
The Investment Advisers Act imposes fiduciary obligations only on an “investment adviser” who is
paid specifically for investment advice, and exempts from those obligations a “broker or dealer” who
provides advice “solely incidental to the conduct of his business as a broker or dealer and who
receives no special compensation therefor.”31 In imposing fiduciary obligations on those who
“render[] investment advice for a fee or other compensation” with respect to ERISA plans or IRAs,32
Congress likewise intended to regulate those who are hired for their trusted investment advice, not

26 81 Fed. Reg. at 20951.

27 |d, at 20981.

28 |q,

29 |q,

30 81 Fed. Reg. at 20981.

3115 U.S.C. § 80b-2(a)(11)(C).

3229 U.S.C. § 1002(21)(A); 26 U.S.C. § 4975(e)(3)(B).
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to over-regulate or interfere with ordinary sales relationships and the valuable information that might
be communicated in such relationships.

The recent enactment of the Dodd-Frank Act further confirms Congress’s intent that ERISA’s
fiduciary duties should impose obligations only on those hired specifically to provide impartial
investment advice, and not on broker-dealers engaged in ordinary sales conversations. In the Dodd-
Frank Act, Congress “direct[ed] the SEC” (not the Department) to assess whether “the standards of
care applicable to broker-dealers and investment advisers” are adequate, and “authorize[d], but
[did] not require, the SEC” (not the Department) “to issue Regulations addressing [those] standards
of care.”33 Congress thus understood that existing statutes (such as ERISA) did not already impose a
fiduciary-like standard of care for ordinary sales conversations by broker-dealers. And Congress
tasked the SEC, as the expert agency responsible for regulating investment products (not the
Department), with studying and then deciding whether to impose new, higher obligations on broker-
dealers.

The Department exempted certain sales conversations from fiduciary status—such as
conversations with sponsors of ERISA plans with $50 million or more in assets. In that context, the
Department recognized that a sales relationship—because it is not based on “trust or impartiality”—is
not a fiduciary relationship.

But outside these narrow confines, despite its recognition of the statute’s limits, the
Department deemed all other information conveyed in commercial sales relationships in the
retirement savings marketplace to be fiduciary in nature. Under the Regulation, any sales
conversation (or series of sales conversations) by definition conveys a “recommendation” that gives
rise to fiduciary obligations. That is contrary to Congress’s intent, historical practice, and common
understanding, as even the Department itself has recognized.

In doing so, the Department rejected a “dichotomy” that Congress expressly implemented in
the Investment Advisers Act; that had for decades animated the Department’s own regulations; and
that accords with common sense. In fact, the Department’s reasoning violates the federal
Administrative Procedure Act’'s (“APA”) command of reasoned decision making and is contrary to law
in at least two respects.

First, the Department failed to identify sufficient record evidence to support its unqualified
conclusion that all sales conversations involving ERISA plans or retirement investors are made in a
context consumers expect to be one of “trust and confidence.” That is an empirical proposition, and
the Department failed to marshal evidence of consumer expectations to support it. That consumers
may sometimes be confused about when an insurance agent or broker-dealer is providing impartial
advice or making a sales pitch is different than evidence establishing that all consumers expect
those relationships to be ones of fiduciary trust and confidence and all recommendations to be
impartial.

33 81 Fed. Reg. at 20,990 (emphases added).

12



Second, and in any event, the Department unreasonably rejected requests to expand the
seller’s exclusion to cover additional if not all arm’s-length commercial relationships in the ERISA
plan and retail IRA context. The rationales offered by the Department for refusing to do so do not
withstand scrutiny. The Department repeatedly emphasized that small ERISA plans and retail IRA
investors are often confused about whether they are receiving sales information or impartial advice.
But any such confusion does not justify defining fiduciary investment advice to encompass garden-
variety sales conversations in which both seller and buyer fully understand that the seller is offering
a product, and that the buyer and seller may have different financial interests.

At most, the Department’s finding about role confusion might justify imposing fiduciary
obligations when confusion actually exists, or requiring simple and effective disclosures to dispel
that confusion. Imposing a disclosure requirement to establish a sales relationship—rather than
deeming non-fiduciary speech fiduciary speech without regard to the particular facts—would have
been consistent with Congress’s substitution, under the Investment Advisers Act and elsewhere, of
“a philosophy of full disclosure for the philosophy of caveat emptor” in order to “achieve a high
standard of business ethics in the securities industry.”34 It would also have been consistent with the
limits the Department recognized Congress imposed on the scope of fiduciary obligations under the
statute.

The Department’s rejection of these disclosure alternatives is unfounded. To support its
claim that clear, simple disclosures would be ineffective or counterproductive, the Department relied
primarily on a five-page theoretical paper that is supported, not by real-world, empirical evidence, but
by limited experimental evidence from a few stylized role-playing experiments involving, for example,
dice games offering the chance to earn $5 coffee-shop gift cards.3® Moreover, the Department’s
sweeping conclusions about the inadequacies of disclosure are undermined by the Department’s
own extensive reliance on disclosure to protect retirement investors in a range of other contexts.36

Equally important, the Department failed to justify its critical assumption that ERISA plan
sponsors, plan participants, and IRA owners are incapable of deciding which financial products to
purchase without the benefit of a fiduciary adviser. To the contrary, the administrative record
supported the commonsense recognition that many consumers, when provided with truthful
information about suitable retirement products, will make choices that serve their own interests, as
the high degree of satisfaction demonstrated by holders of variable and fixed indexed annuities
plainly attests. And even if the Department could have marshaled empirical support for its deeply
paternalistic view—and it did not—that would provide no basis for the Department’s indiscriminate
application of the fiduciary label. ERISA and the IRC give the Department authority to regulate
fiduciary investment advice, not to transform non-fiduciary commercial communications into
fiduciary conversations by fiat. Put simply: The statute prohibits imposition of fiduciary duties unless
the relationship is one of trust and confidence; it does not permit the Department to impose them
because it wishes to alter the choices consumers make without the benefit of such a relationship.

34 Capital Gains, 375 U.S. at 186.

35 See George Loewenstein et al., The Limits of Transparency: Pitfalls and Potential of Disclosing Conflicts of
Interest, 101 Am. Econ. Rev., No. 3, 2011, at 423-428; Proposed Regulation, 80 Fed. Reg. at 21,942 n. 19
(citing Loewenstein et al.).

36 See, e.g., 81 Fed. Reg. at 20974, 20983, 81 Fed. Reg. at 21046-21049.
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In failing to limit the Regulation to communications and relationships that possess the
fiduciary characteristics the Department itself knew to be required by Congress, the Department
acted contrary to law and engaged in arbitrary and capricious decision making. Its overbroad and
inconsistent application of the fiduciary standard is particularly damaging to ACLI's members and
American consumers. Annuity products have long been distributed as part of commercial sales
relationships. Under the Regulation, those non-fiduciary communications are by executive fiat
deemed fiduciary—even when a customer is fully aware of the sales relationship, even when there
are clear disclosures, and even when a customer desires that relationship—contrary to the limits
Congress imposed and the Department itself has acknowledged.

4. The Regulation Unconstitutionally Abridges Consumer’s Rights to Receive Truthful,
Non-misleading Information About Retirement Products and Services

Consumers depend on access to truthful, non-misleading information about their suitable
retirement options. The Regulation’s application to truthful, non-misleading speech violates the First
Amendment of the U.S. Constitution. As part of its review of the law and policy, the Department must
ensure the Regulation conforms with the Administration’s policy and applicable precedent on
protected commercial speech.

The application of the Regulation to ordinary sales conversations about retirement products—
conversations that are not made in a “fiduciary” capacity but that, day in and day out, provide
consumers with a critical source of information about retirement products and retirement savings—
abridges the freedom of speech guaranteed by the First Amendment. All commercial speech
proposes a commercial transaction, and thus recommends that a customer engage in that
transaction. The Regulation directly regulates such commercial speech by imposing fiduciary
obligations on all recommendations about retirement products. In fact, the Regulation effectively
outlaws non-fiduciary commercial speech about variable and fixed indexed annuities. The
Regulation is presumptively unconstitutional because it restricts and burdens that commercial
speech based on its content, and it restricts the ability of ACLI members and their agents to
communicate truthful, commercial information to consumers based on the subject matter of those
communications. The Regulation piles unreasonable, unworkable, and unnecessary burdens on
truthful, non-misleading speech recommending selected retirement products—recommendations
that are already required by law to be suitable for the customer in question—and thus is
unconstitutional under either strict scrutiny or intermediate scrutiny applicable to content-neutral
commercial speech regulation.

The Regulation raises especially serious First Amendment concerns because it abridges
consumers’ right to receive truthful, non-misleading information about retirement products—
information that is important to their personal life decisions. Record evidence before the
Department demonstrated what should have been obvious: by forcing all retirement speech to be
provided in fiduciary relationships - and effectively prohibiting the provision of information about
such services in a customary sales context - the Regulation will raise the cost of, and deny many
retirement savers access to, information about retirement options—information they now receive
from broker-dealers, insurance agents, and others. The Department’s apparent belief that
government-mandated silence is a preferable alternative to non-fiduciary sales conversations, and
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the Department’s position that no set of clear or simple disclosures could ever enable consumers to
make informed choices about retirement products, countermand core First Amendment principles
and precedent. The Regulation will deprive American consumers of vital access to truthful
retirement information.

For those reasons and others, the Regulation will work harmful changes on the retirement
savings marketplace and will disserve American consumers. The Regulation should be repealed and
replaced with a rule that avoids application to ACLI members and their agents who wish to engage in
sales conversations with retirement investors that convey truthful commercial speech regarding
annuity products.

As explained in our July 21, 2015 comment letter on the proposal, ACLI members and their
agents are already subject to comprehensive regulation that ensures that only truthful and non-
misleading information is conveyed to consumers about their retirement options and that consumers
are given recommendations that are suitable for them. Those regulations, by and large, reflect
regulation that has been traditionally permitted of commercial speech. The Regulation, however,
goes far beyond that traditional regulation, imposing burdens far greater than needed to achieve any
important government objective, by, among other things, requiring that all speech in the affected
retirement savings marketplace be spoken only by a fiduciary.

ACLI members offer consumers a range of annuity products, which are marketed and sold to
consumers, often through affiliated sales forces of broker-dealers and insurance agents or
independent marketing organizations (“IMOs”). The Regulation, however, restricts such
communications, defining the terms and conditions on which they can be made, and imposing
liability as well as differential burdens based on the content of that speech. And the Regulation
outright bans truthful commercial information unless such information is conveyed in the context of
a heavily regulated fiduciary relationship.

When a Regulation “imposes a restriction on the content of protected speech, it is invalid
unless [the government] can demonstrate that it passes strict scrutiny—that is, unless it is justified
by a compelling government interest and is narrowly drawn to serve that interest.”37. The Regulation
restricts speech “‘propos[ing] a commercial transaction,’” or speech incident thereto.38 But that
does not give the government license to suppress messages with which it disagrees.3° “A
‘consumer’s concern for the free flow of commercial speech often may be far keener than his
concern for urgent political dialogue,’”40 —a proposition certainly true where information about
retirement options is at issue—and regardless of the status of the speech as political or commercial,
“the State cannot engage in content-based discrimination to advance its own side of a debate,”41

“i

37 Brown v. Entm’t Merchants Ass’n, 564 U.S. 786, 799 (2011).

38 Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976).
39 See Sorrell, 564 U.S. at 566.

40 [d,

41 |d. at 580.
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Government regulation of speech is content-based either (1) if it draws facial distinctions
based on a message, defining the regulated speech by particular subject matter or by the function or
purpose of the speech; or (2) if the regulation cannot be justified without reference to the content.42

The Regulation draws numerous facial distinctions. It regulates a particular subject matter:
“investment advice,” or investment “recommendations,” broadly defined to encompass any
“suggestion” to take or not take some action. The Regulation then curbs speech with this content by
imposing fiduciary status on the speaker, thereby triggering liability under ERISA and the Tax Code
for violations of the prohibited-transaction Regulations (“The statute ... disfavors marketing, that is,
speech with a particular content.”).43 As the Department’s own definition of “recommendation”
makes clear, whether a given communication subjects the speaker to fiduciary regulation depends,
in substantial part, “on [the communication’s] content.”44

The complex of exemptions built into the Regulation further discriminates among
“recommendations” according to the speaker, the product being discussed, the listener, and the
purpose or function of the speech. For example, to be exempt from the blanket liability imposed on
those offering investment “recommendations,” an insurance agent discussing a certain fixed annuity
need only comply with PTE 84-24, whereas a broker-dealer or others discussing a variable or fixed
indexed annuity must comply with the more onerous requirements of the BICE. In addition, the
exception for “transactions with independent fiduciaries with financial expertise” (also known as the
“seller’s exclusion”) provides specific listener-based relief from fiduciary status by creating less
burdensome conditions on sales conversations to certain types of counterparties.4> The
Department’s decision not to subject computer generated assets allocation platform providers
(a.k.a. robo-advisers) to the BICE favors a privileged class of speakers. Indeed, the Department
forthrightly acknowledged that it kept robo-advisers out of the BICE to avoid “adversely affect[ing] the
incentives currently shaping the market for robo-advice.”46

The Regulation likewise excludes from the definition of investment advice the provision of
specific categories of information as “investment education,” so long as they do not contain a
recommendation “with respect to specific investment products.”4” The Regulation thus not only
disfavors speech that falls within the Department’s expansive definition of “investment advice”; it
heaps special disfavor on commercial speakers communicating truthful information about suitable
variable and fixed indexed annuity products to mid-sized plans and retail investors.

Beyond that, the Regulation’s multiple facial distinctions cannot be justified without
reference to the content of the speech itself. In justifying the regulation, the Department treated
investment “recommendations”—presumptively truthful speech about suitable products—as a source
of pervasive risk to consumers, citing “dangers posed by conflicts of interest and by the asymmetries

42 See Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2227 (2015).
43 Cf. Sorrell, 264 U.S. at 564.

44 81 Fed. Reg. at 20997.

45 See 81 Fed. Reg. at 20999-21000.

46 81 Fed. Reg. at 21058.

47 See 81 Fed. Reg. at 20998.
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of information” in the investment market.4®8 The Department’s solution of imposing blanket fiduciary
status for such speech and then creating limited conditional relief has no content-neutral
justification. Nor did the Department proffer any such justification. The Department simply deemed
some types of recommendations, and the truthful, non-misleading information supporting them,
worse than others and adjusted its restrictions on speech to retirement savers according to its
preferences.

Because the Regulation restricts ACLI's members and their agents from communicating
truthful, non-misleading commercial information about insurance products on the basis of the
speech’s content, the regulation is “presumptively unconstitutional and may be justified only if the
[Department] proves that [it is] narrowly tailored to serve compelling state interests.”4° To withstand
strict scrutiny, the Department “must specifically identify an ‘actual problem’ in need of solving, and
the curtailment of free speech must be actually necessary to the solution.”®© The availability of a
less restrictive alternative is fatal under this standard of review.51 The Department has not identified
a problem that justifies a content-based speech restriction on all recommendations, let alone
restrictions specifically disfavoring certain products like variable and fixed indexed annuities. And
several less restrictive alternatives, including more effective disclosure, could advance any legitimate
aims the Department has in preventing marketplace confusion between advisory and sales
relationships and helping investors to act in their own best interest.

The Constitution protects commercial speech because of both consumers’ and society’s
strong interests “in the free flow of commercial information.”52 Given these profound consumer and
societal interests in the dissemination of commercial information, the Supreme Court has firmly
“rejected the ‘highly paternalistic’ view that government has complete power to suppress or regulate
commercial speech.”s3

The Regulation assumes that consumers are better off with no information, as opposed to
information they learn during a sales conversation. Contrary to the Department’s position, “the First
Amendment presumes that some accurate information is better than no information at all.”54
Indeed, the Department’s position that making more information available to retirement savers is
ineffective—and may even be harmful—flies in the face of well-established First Amendment
principles.5®

A typical “sales conversation” in which a person engages with prospective buyers may impart
valuable information to help consumers make important investment and retirement decisions. The
Regulation bars ACLI’'s members and their agents from engaging in such truthful commercial speech
in a non-fiduciary capacity absent an exemption.

48 81 Fed. Reg. at 20950.

49 Reed, 135 S. Ct. at 2226.

50 Brown, 564 U.S. at 799.

51 See United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 813 (2000)

52 Virginia State Board of Pharmacy, 425 U.S. at 763-764; accord Cent. Hudson Gas & Elec. Corp. v. Pub. Serv.
Comm’n of New York, 447 U.S. 557, 561 (1980).

53 Cent. Hudson, 447 U.S. at 564.

54 Cent. Hudson, 447 U.S. at 562.

55 See, e.g., Sorrell, 564 U.S. at 576.
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The Department intended this impingement on the commercial speech rights of ACLI
members and their agents and the First Amendment right of consumers to receive such information.
The Department contemplated that the Regulation would reach commercial speech in all but the
limited circumstance of transactions involving so-called “independent fiduciaries with financial
expertise”—that is, counterparties deemed by the Department as capable of distinguishing between
a sales conversation and fiduciary advice.56 With respect to this limited set of presumptively
sophisticated consumers, a seller can avoid being a fiduciary by making disclosures and not
receiving a fee for advisory services. In contrast, commercial speech directed to all IRA owners, all
plan participants and beneficiaries, and smaller plan fiduciaries automatically exposes a speaker to
liability for violating the prohibited-transaction Regulations governing fiduciaries under ERISA and the
Tax Code.

To restrict speakers’ exercise of their commercial speech rights, the government must
demonstrate that the regulation of speech directly advances a substantial government interest and
is not more extensive than necessary to serve that interest.5” The government has a substantial
interest in helping retirement savers make wise investment decisions. But the Department cannot
show that the Regulation either directly advances this interest or is narrowly tailored to serve this
interest. To the contrary, as ample evidence in the administrative record demonstrated, and
developments since the Regulation’s effective date have made clear, the Regulation will create a
serious deficit in access to investment information that will hit hardest small plans and retail
investors, who need this information most.

To withstand scrutiny, the Department must show that the curtailment of First Amendment
freedoms is no more extensive than necessary to effectuate the Department’s legitimate aims. The
Regulation is not narrowly tailored. The Regulation is the opposite of “narrow tailoring” because it in
fact bans commercial speech in the first instance. In addition, the Department unreasonably
rejected less restrictive alternatives. With respect to disclosure, for example, the Department
concluded that the dangers of so-called conflicted “investment advice” cannot be cured and may
even be exacerbated by more disclosure.58 That reasoning fails on its own terms, but it also runs
contrary to the First Amendment’s premise that consumers can and must be allowed to make
informed choices.

In short, Americans have a protected constitutional right to communicate truthful, non-
misleading commercial information about retirement products (including making recommendations
about those products), and the Department may not restrict this right without justifying both the
direct effectiveness and narrow fit of the regulation chosen. The Regulation, however,
unconstitutionally overreaches by outlawing protected commercial speech in the retirement savings
market. By assuming that even fully informed consumers cannot act in their own interest, and that
government-mandated silence is better than truthful commercial speech imparted in non-fiduciary
sales relationships, the Department impermissibly rejected not only ample, narrower alternatives but
also fundamental premises of the First Amendment. The substantial First Amendment concerns with
the Regulation are reason enough for the Department to repeal it.

56 See 81 Fed. Reg. at 20982, 20999.
57 Cent. Hudson, 447 U.S. at 564.
58 81 Fed. Reg. at 20950-20951.
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5. The Regulation’s Inherent Bias Against Commission-Based Sales Causes A Harmful
Impact on Retirement Investors

Most investment advisers charge their clients fees for advisory services based on the
percentage of assets under management—that is, consumers pay investment advisers for their
ongoing advice. Few investment advisers receive commission-based compensation. By contrast,
and reflecting the fact that broker-dealers sell investment products (not advice), the compensation in
a broker-dealer relationship is typically transaction-based and earned primarily through commissions
or similar fees on specific transactions.

The administrative record demonstrated the potentially crippling effects of the Regulation on
consumers’ access to guaranteed lifetime income products. The record before the Department
made clear that: (1) the sale of annuity products takes more time and effort on the part of insurance
agents or broker-dealers; (2) commissions are an efficient means of compensating agents and
broker-dealers sufficiently for the sale of annuity products; and (3) because the ambiguous and
uncertain relief available under the BICE, the Regulation will seriously impair consumers’ access to
annuity products and information about annuity products.

The need to provide so much information to prospective annuity purchasers means that
selling annuities is not inexpensive. These challenges are well recognized, and they were explained
directly to the Department in the rulemaking process. Lack of familiarity with and undervaluation of
annuities are among the major reasons why fewer retirement investors purchase annuities “than
would be anticipated by economic theory” or by research showing the great benefits of
annuitization.5® Policymakers, including the Department, and academic researchers have long
expressed concern about this “annuity puzzle.”éo

To educate consumers effectively about annuities, insurance agents and broker-dealers
must devote substantial time to learning how annuities work, the different types of annuiti